THFE ATTORNEY GENERAIL
O KX AS

GERALD C. MANN ‘ AvsTIin 11, TEXAS
XXX

ATTORNEY GENERAL

Honorasble Geo., H. Sheppard
Comptroller of Public Accounts
Austin, Texas ,

Dear Sir: Opinion No. 0-1492 '

Re: Time allowed for filing with
Comptroller of Public Accounts
of motor fuel tax refund claims,
under Section 13 (d), Article
7065 (a), Vernon's Annotated
Civil Statutes, as amended by
Senate Bill 179, Acts of Regular
Session, l6th Legislature, with
particular reference to the
inclusion or exclusion of the
day of purchase and the day of
filing, and Sundays and holidays.

- By your letter of September 22, 1939, you submit for the oplnion
of this department the following question and supporting factual
statement:

"This department has occesion to draw & very definite date in
connection with esteblishing & time of filing of Motor Fuel

Tax Refund Claims. A claimant will mell his claim on Saturday
when the limitetion date, according to the following excerpt

of the Statutes, occurs on Sundey. ©Such claimant will then

take the position that having placed the claeim in the malls that
he should be protected even though this office was not open for
business and the receptlion of mall on Sunday.

"Phe same question arises when claims are malled on a date
prior to a legal holiday.

"To give a specific case I will submit the followings
Purchese was made, according to the Involce of Exemptlion, on
March 17th, 1939, and the Affidavit. of Claim to which such
Invoice of Exemption was attached shows by the postmark to
have been received in the Austin postoffice at 2:30 P.M.,
September 17th, 1939, September 1l7th being & Sunday, The
Comptroller's Offlce was closed, and the claim could not have
been received in the Comptroller's office untll Monday,
September 18th. '
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"Is claiment allowed six (6) months exclusive of date of

purchase in which to file his claim with the Comptroller,
and also six {6) months exclusive of the date recelved in
this department?"

Section 13 (d), Article 7065 (a), Vernon's Annotated Civil
States, as amended by Senate Bill 179, Aects, Regular Session,
46th Legislature, concerning the construction of which this
opinion turns, provides as follows:

"Section 13 (d)., When a claimant purchases or acqulres for
use motor fuel upon which a refund of the tax may be due,

he shall within six (6) months from the date of purchase

‘of motor fuels upon which a refund is cleimed, and not
thereafter, file with the Comptroller an affidavit, on such
forms as mey be prescribed by theComptroller. Saeid
affidavit shell include a statement as to the source or
place of purchase or acquisition of such motor fuel used for
purposes other . than in propelling motor vehlicles over the
highways of thls State; that the information stated in the
attached duplicaéte copy of the involce of exemption is true
and correct, and the manner in which s&id motor fuel was
used, and that no part of sald motor fuel was used in pro-
pelling motor vehlcles over the hlghways of thls State. Sald
affidavit shall be accompanied by the duplicate copy of the
invoice of exemption sbove referred to, and the Comptroller
. may requlre other afflidavits Iin such form and time &as he

may deem advisable, and if he finds that such c¢laims are
just, and thet the taxes claimed have sctually been paid,
then he shall within sixty (60) days issus warrant or
warrants for the amounts due claimant, but no warrant shall
be paid by the State Treasurer after twelve (12) months from
the date thereof, claiment shall forfeilt his right to th
refund. -

"No refund shall be made where motor fuel is used later

then six (6) months from the date of purchase, or
eppropriation, and no refund shall ever be made where it
appears from the involce, or from the afflidavits, or other
evidence submitted, that the sale or purchase was made mors
then six (6) months prior to the date of filing of the
application for refund. The date of filing shall be the day
sueh claim 1s actuelly received in the Comptroller's Office."

Inasmuch as the foregolng statute, in providing that a motor
fuel tax refund claim shall be filed with the Comptroller
"within six months from the date of purchase of motor fuels
upon which the refund is claimed,”" makes & "month" the unit
for computing the time indlcated, .it dbecomes flrsgt necessary



Honorable Geo. H. Sheppard, page 3, 0-1492

to determine just what perlod of time 1s embraced within

the term "month". YThe modern suthorities recognize but

two types of months, lunar and caléndar, but with the flrst

we have no concern here, becauss the Legislature, by Article
23, Subdivision 15, Vernon's Annotated Civil Statutes, has
specifically defined "month" to mean a calendar month.

The calendar month, sometinies called "civil" or "solar"

month, means a month as is designated in the calendar, without
regard to the number of days it may contain, in contradietinc-
tion to a lunar month, composed of 28 days; the calendar month
bears the name and contains the length of days fixed by

the Gregorian c¢aléndar, varylng from 28 days to 31 days,

62 c.Jé p. 968, 41 Tex. Juris. 343, McKinney v. State, 66

S.W. 709.

We pass now to a more specific consideratioh.of your inquiry,
that is to say, whether or not the date of purchase of the
motor fuel upon which a refund is cl#imed, and the daje of
filling such claim with the Comptroller should be, elther one
.or both, included or excluded in the computation of the six-
months limitation fixed by the foregoing statute, considering
month in the calendar sense above discussed, ‘'In approaching
this question, we first point out the settled general rule
that fractions of a day sare not considered in the computsation
of time, and the day on which an act is done must be entirely
‘mxcluded or included. L1 Tex. Juris. 345, and cases cited;
62 Torpus Juris. 978-979.

Moreover, in computing a designated perlod of time for the
purpose of ascertaining the first or last day on which an act
may or must be done the general unquestioned rule is either
to incdude the first day and exclude the last, or to @xclude
the first and 1nclude the last, but not to include or exclude
both terminal days unless clearly indicated by the statute or
contract under consideration.. 62 Corpus Juris. 983. L1 Tex.
Juris. 345, and cases cited, .

Nothing appearing in the clvil statutes under consideration
here to remove it from the operation of the foregolng general
rule, we next point to the rule corollary thereto, adopted in
most jurisdictions, including Texas, to the effect that in
computing time "from" or "after" a specified day or event,
the first day should-be excluded and the last day, that is,
the day on which the act is to be done, is included. 62
Corpus Juris. 98, L1 Tex. Juris. 346, and cased cited.

We find no language in the statute involved here, nor in any
of the decisions cited to the text of the sabove stated rule,
which would remove such statute from the operation of this
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rule. We again direct to your attention the language of

the controlling statute hereinabove quoted, directing that
within six months from the date of purchase of motor fuel
upon which a refund is claimed, such claim must be filed

with the Comptroller of Public Accounts. The specified day
or event, within the language of the above.stated rule, 1s the
date or day on which the motor fuel in question was purchased,
and under such rule, such day or date is to be excliuded in
computing the six-months period. The other terminal date
fixed by the statute 1s the day or date on which such daim
should be filed with the Comptroller, and under the stated
rule, sucia day or date 1s to be included in computing the
six-months period allowed by steatute for filing such motor
fuel tax refund claims. '

This rule of excluding the first day and including the last
has been, by the Texas courts, applied to somewhat analogous
gituations.  For instance, it was applied in computing the
term of a lease whaich was to run "from" a certain day for a
certain number of years, Hazelwood v. Rogan, 67 S.,W. 80; in

. computing the time within which objections may be filed to a
commisgioner's report, assessing damages for the condemnation
of land "after the seme has been filed with the county judge,"
Hardy v. City of Throckmorton, 70 S.W. (2d) 775; and in
computing the .tlime within which a writ of error may be taken
"from the rerdition of the jud nt." Appeal and Error - Civil
Cagses, Vol. 3, Texas Furis. 269,

But another question is preésented when the last dey of the
period, included in the computation under the above stated
rule, falls on a Sunday or holiday, and you give a specific
instance in your letter where this has occurred. Agailn we
find nothing in the statutes or decisions to remove the
instant case from the operation of the general rule which,
as stated by numerous authorities in Texas, is that when
the last day for the performence of an sct falls on Sunday
or on a holiday, the day is excluded 1n the computation of
time, and performance may be posiponed until the following
secular or business day. 62 Corpus Juris. 1000, 41 Tex.
Jurls, 350, and cases cited. Sunday 1s dies non juridious
in regard to official acts and procasedings, and it was not
within %he contemplation of the Lez.slature, in requiring
certaln papers and records to be filed within a certain time,
that the affected state department should remain open on
Sundays for this purpose, when the last dayof filing falls
upon suci. day. '

As illustrative of this, the Supreme Court of Texas in
Fessenden v. Terrell, 98 S.W. 440, in constructing am act
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directing the Commissioner of the General Land Office to
open bids for the purchase of school lands on the dsay
following the date when the land comes on the market, held
that the word "day" does not mean thenext calendar day, but
the next day on which the Land 0ffice is required to be open;
and where the next calendar day was a legal holida¥, it was
proper %o make the opening on the dsy following. he court
sald:

"It seems to us that no one would seriously contend that the
Legislature intended to require these officers to perform a
duty so contrary to the spirit of our laws. Article 2939 of
our Revised Statutes of 1595 declares the 21lst of April to

be one of the legal holidays "on which all the public offices
of the 3tate may be closed,” and it has been the practice

of the state departments to.close upon every such day. In
the matter of opening the bids for the purchase of school
lands there is no urgency for immediate action, and therefore
we do not think the purpose of the Legislature was to change
the general rule, and to requlre the commissioner of the
general land office to open his office on Sundays or legal
holidays merely for the performance of this duty."

We are fortified in this conclusion by the last sentence in
the second paragraph of sectlion 13 (d4) of the Act, which
provides: '

"The date of filing shall be the day such claim is actually
received in the Comptroller's Office.”

By so providing the Legislature took cognizance of the general
rule abhove stated regarding Sundays and holideys, and the
uniformly observed practice of state departments to remain
closed on such days.

But your question and our opinion thereon are limited to a
situation when the last day for the performance of the act

of filing the claim with the Comptroller falls on Sunday

or a holiday. In holding such day to be excluded in the
computation of time, under these circumstances, we do not
hold that Sundays and holidays intervening during the six-
months period between the purchase of the motor fuel in
question and the filing of a refund claim, are to be excluded.
Per contra, the general rule is that, unless the time allowed
for doing the act 1s ver¥y short, or unless Bundays or holldays
are expressly excepted, such intervening Sundays or holidays
will be included in computing tiie time within which an act is
required to be performed. L1 Tex. Juris. 342, 62 Corpus
Juris. 1007.
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Trusting the foregoing fully answers your question, we are,
Yours very truly
ATTORNEY GENERAL OF TEXAS
s/'Pét M. Neff, Jr,

By
Pat M. Nefr, Jr.
Agsistant

APPROVED NOVEMBER 6, 1939
s/ W, ¥, Moore
FIRST ASSISTANT/ ATTORNEY GENERAL

PMN: LW/ cg

APPROVED OPINION COMMITTEE
By BWB, Chairman



